COUNCIL ASSESSMENT REPORT

Panel Reference

PPSSCC-127

DA Number

DA 179/2021/3P

LGA

The Hills Shire Council

Proposed Development

Removal of a Temporary Place of Worship and Construction of a
Permanent Place of Worship

Street Address

Lot 2 DP 1200708, 118-120 Arnold Avenue Kellyville, Lot 3 DP 1200708,
8 Raymond Court Kellyville

Applicant

Father Joshua Tadros

Owner

Coptic Orthodox Church (NSW) Property Trust

Consultants

Planner — Andrew Martin Planning

Architect — TIBA Architecture Group

Acoustic Consultant — Day Design Pty Ltd

BCA Consultant — Matt Shuter + Associates

Geotechnical Consultant — Geotechnique Pty Ltd

Land Surveyor — Summit Geomatic Registered Consulting Surveyors
Landscape Architect — Botanique Design

Quantity Surveyor — Haney Mikhael

Stormwater Consultant — Thomas Engineers

e Traffic Consultant — TEF Consulting

Date of DA lodgement

7 August 2020

Number of Submissions

11 submissions received following the first notification period; and
14 submissions received following the second notification period

Recommendation

Refusal

Regional Development
Criteria (Schedule 7 of
the SEPP (State and
Regional Development)
2011

State Environmental Planning Policy (State and Regional Development)
2011, Schedule 7, Clause 5(b): Community facilities with a capital
investment value (CIV) exceeding $5 million ($5,561.86).

List of all relevant
s4.15(1)(a) matters

e Section 4.15 of the Environmental Planning and Assessment Act,
1979

e State Environmental

Development) 2011

State Environmental Planning Policy No. 55 — Remediation of Land

The Hills Local Environmental Plan 2019

DCP Part B Section 2 — Residential

DCP Part C Section 1 — Parking

DCP Part C Section 3 — Landscaping

DCP Part D Section 7 — Balmoral Road Release Area

Planning Policy (State and Regional

List all documents
submitted with this
report for the Panel’s
consideration

Architectural Plans
Clause 4.6 Variation Request

Report prepared by

Consultant Planner -
Planning Pty Limited

Piers Hemphill and Ellen Robertshaw, DFP

Report date

17 February 2022







Summary of s4.15 matters Yes
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summarised in the Executive Summary of the assessment report?
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Have relevant clauses in all applicable environmental planning
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in the Executive Summary of the assessment report?

e.g. Clause 7 of SEPP 55 - Remediation of Land, Clause 4.6(4) of the
relevant LEP

Clause 4.6 Exceptions to development standards Yes
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4.6 of the LEP) has been received, has it been attached to the
assessment report?

Special Infrastructure Contributions Yes

Does the DA require Special Infrastructure Contributions conditions
(S94EF)?

Note: Certain DAs in the Western Sydney Growth Areas Special
Contributions Area may require specific Special Infrastructure
Contributions (SIC) conditions

Conditions No

Have draft conditions been provided to the applicant for comment?

EXECUTIVE SUMMARY
The key issues that need to be considered by the Panel in respect of this application are:

The site is zoned R2 Low Density Residential pursuant to The Hills Local Environmental
Plan 2019 (LEP 2019). The application fails to demonstrate that the proposal is
consistent with the objectives of the zone which include “to maintain the existing low
density residential character of the area

Clause 4.3 of LEP 2019 prescribes a maximum building height of 10 metres for the
subject site. The proposed development exceeds the maximum building height by 3.5
metres or 35%. The application is accompanied by a written request to vary the building
height development standard pursuant to Clause 4.6 of The Hills Local Environmental
Plan 2019 (The LEP). It is considered that compliance with the height of buildings
development standard is unnecessary as the additional height relates only to the tower,
an architectural roof feature and walls behind the altar and will not result in any
unreasonable amenity impacts. The applicant’s request is satisfactory to support the
variation to the development standard.

The application has not adequately considered potential impacts on the local traffic
network including the safe and efficient functioning of the surrounding road network and
the bus stop at the front of the site.

The proposed 55 parking spaces are not considered sufficient for the intensity of use of
the site. The revised Traffic and Parking Impact report (dated 6 November 2020) based
on a maximum of 280 people on site, states that this number of patrons will generate a
demand for 140 parking spaces. The report states that the additional 84 cars not able to
be accommodated on site will park on the street. Reliance on on-street parking will
impact negatively on the safety and efficiency of the local road network and amenity of
the surrounding low density residential area and is considered to be an unacceptable
outcome.

Variations to The Hills Development Control Plan 2012 (the DCP) are sought in relation
to car parking, landscaping, building setbacks and cut and fill requirements.




Inconsistencies with the objectives of the DCP are also apparent in relation to site
analysis, streetscape, and acoustic privacy.

o The application was notified to adjoining and nearby property owners for 14 days on two
(2) occasions. 11 individual submissions were received during the first notification period,
and 14 submissions were received during the second noatification period. The
submissions raise concerns regarding intensity of use, building scale, streetscape and
character, traffic and parking, acoustic impacts, and management issues.

The application is recommended for refusal on the grounds that the scale and intensity of the
development has a high potential to result in land use conflict and would have unreasonable
and negative impacts on the amenity of nearby residents and the character of the locality.
The proposal is not suitable for the subject site and is not in the public interest.

BACKGROUND

On 25 August 2015, Development Application 1002/2015/HA was approved for a temporary
place of public worship on the subject site. The existing temporary place of public worship
has a capacity to accommodate a congregation of up to 90 worshippers and 16 deacons,
and also contains a Sunday School component which caters for up to 25 children. A
subsequent Section 4.55(2) modification application was approved on 23 August 2016 for a
new awning structure, two additional portable buildings to accommodate ancillary
recreational activities, and amendments to the approved buildings and overflow car park.

The subject Development Application (179/2021/JP) was lodged on 7 August 2020. The
application was notified to surrounding properties between 12 August 2020 and 3 September
2020. Eleven (11) submissions were received following the initial notification period. The
concerns raised in the submissions generally related to traffic, on-street parking, acoustic
impacts, building scale and height, streetscape and character, and intensity of use.

The Sydney Central City Planning Panel was originally briefed on the Development
Application on 15 October 2020.

A request for further information was sent to the applicant on 20 August 2020. Additional
information in relation to planning, engineering, landscaping, environmental health and
waste management matters was requested. A second request for further information was
sent to the applicant on 25 September 2020 regarding building height, setbacks, intensity of
use, traffic, landscaping, solar access, site management, environmental health and
engineering matters. Amended plans and additional information was subsequently received
from the applicant on 6 November 2020. Amendments to the original proposal included
removal of the dome feature and a reduction in the number of proposed car parking spaces
from 56 to 55.

The amended plans were re-notified to adjoining and surrounding property owners between
16 December 2020 to 29 January 2021. Fourteen (14) submissions were received. The
matters raised in the submissions generally related to traffic, on-street parking, building
height, visual impact and intensity of use.

On 18 March 2021 Council advised the applicant that 25 submissions had been received
from surrounding properties and the applicant was requested to provide a detailed response
to all submissions received. To date, a response to these issues has not been received.

On 11 August 2021 a further request for information relating to intensity of use,
inconsistency in documentation, traffic, parking, acoustic impacts and built form was
forwarded to the applicant. On 16 November 2021 further questions regarding landscaping



were also put to the applicant. No response has been received to either of these requests for
further information.

The Sydney Central City Planning Panel was briefed on the Development Application for a
second time on 8 December 2021.

On 15 December 2021, the applicant filed a Class 1 Application to an appeal against the
deemed refusal of the application with the NSW Land and Environment Court.

DETAILS AND SUBMISSIONS

Owner: Coptic Orthodox Church (NSW) Property Trust

Zoning: R2 Low Density Residential

Area: 3,612m?

Existing Development: Temporary place of public worship with approval for 90
patrons.

Section 7.12 Contribution: $61,180.46

Notification: 12/08/2020 to 3/09/2020 (first notificati_o_n) e_md
16/12/2020 to 29/01/2021 (second notification)

Notice Adj Owners: 14 days on two (2) occasions

Number Advised: 83

11 submissions received during first notification period.

Submissions Received: 14 submissions received during second notification period

PROPOSAL

The proposed development seeks consent for the replacement of the temporary place of
public worship with a permanent place of public worship over basement parking with 55
spaces. The proposed development comprises a main church building (situated on the
corner of Arnold Avenue and Brodrick Boulevard) and an ancillary community hall/Sunday
School building (facing Raymond Court). No signage is proposed.

The proposal intends to increase the number of worshippers on-site from 90 to a maximum
of 280, plus 16 deacons. In addition, the proposal also involves a Sunday School component
which will cater for 25 children. We note that the Operational Management Plan (OMP) is
inconsistent with the applicant’'s Statement of Environmental Effects which states that the
Sunday School currently caters for 50-60 children.

The applicant has provided a proposed schedule of activities and hours of operation over a
typical week. Where the applicant has identified the number of patrons attending the event,
this has been included in the table below.

DAY SERVICE TIME

Tuesday Holy Liturgy 5:30pm — 8:00pm
Bible Study 9:00pm — 10:00pm

Wednesday Deacons Meeting 7:00pm — 8:00pm

Thursday Holy Liturgy 4:30pm — 7:00pm
Arabic Bible Study 8:00pm — 10:00pm
English Tasbeha 10:00pm — 11:00pm

Friday Holy Liturgy 3:00pm — 6:00pm
Youth Meeting 8:30pm — 10:00pm

Saturday Holy Liturgy (30 patrons) 7:30am — 10:00am




St Luke's Aghapy Meal (30 patrons) 10:00am — 11:00am
Kids Bible Study (30 children) 5:00pm — 5:45pm
Choir (30 children + parents) 5:45pm — 6:30pm
Vespers (30 children + parents) 6:30pm — 7:00pm
Choir Hymns Class 7:00pm — 8:00pm
Tasbeha (10 Deacons) 8:00pm — 10:00pm
Sunday Holy Liturgy 8:00am — 11:00am
Opening Service 11:30am — 12:00pm
Sunday School (Currently 60 children) 12:00pm — 12:45pm
Servants Meeting 1.00pm — 1:30pm

Special services such as Easter, Christmas and New Years where the mass will finish at
midnight are also proposed. The Church also proposes to host occasional weddings,
funerals and feast days for up to 280 patrons.

ISSUES FOR CONSIDERATION

1. Compliance with State Environmental Planning Policy (State and Regional
Development) 2011

Schedule 7 of SEPP (State and Regional Development) 2011 specifies the referral
requirements to a Planning Panel as follows:

5 Private infrastructure and community facilities over $5 million

Development that has a capital investment value of more than $5 million for any of the
following purposes—

@) air transport facilities, electricity generating works, port facilities, rail infrastructure
facilities, road infrastructure facilities, sewerage systems, telecommunications
facilities, waste or resource management facilities, water supply systems, or wharf or
boating facilities,

(b) affordable housing, child care centres, community facilities, correctional centres,
educational establishments, group homes, health services facilities or places of
public worship.

The proposed development, being a place of public worship, has a Capital Investment Value
(CIV) of $5,561,56. Accordingly, the proposal requires determination by the Sydney Central
City Planning Panel.

2. Compliance with State Environmental Planning Policy No. 55 — Remediation of
Land

This policy aims to promote the remediation of contaminated land for the purpose of
reducing the risk of harm to human health or any other aspects of the environment. In
accordance with Clause 7 of the SEPP, the consent authority must not grant consent to the
carrying out of any development on land unless:

@) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated
state (or will be suitable, after remediation) for the purpose for which the
development is proposed to be carried out, and



(© if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be
remediated before the land is used for that purpose.

The applicant has provided the following in respect to the suitability of the site:

Site contamination was addressed during site works on land during construction of
temporary premises on the site. Accordingly, further investigation with a view to
remediation of the site is considered unnecessary.

The proposal does not constitute a change of use application. No further consideration is
deemed necessary to achieve consistency with SEPP No. 55 — Remediation of Land subject
to standard conditions of consent.

3. Compliance with LEP 2019
i) Permissibility

The subject site is zoned R2 Low Density Residential pursuant to LEP 2019. The proposal is
defined as a ‘place of public worship’ as follows:

place of public worship means a building or place used for the purpose of religious
worship by a congregation or religious group, whether or not the building or place is also
used for counselling, social events, instruction or religious training.

A ‘place of public worship’ is permissible with consent in the R2 Low Density Residential
zone.

i) Zone Objectives
The objectives of the R2 Low Density Residential zone are as follows:

e To provide for the housing needs of the community within a low density residential
environment.

e To enable other land uses that provides facilities or services to meet the day to day
needs of residents.

¢ To maintain the existing low density residential character of the area.

The applicant has provided the following statement in respect to the zone objectives:

The proposal maintains the approved place of public worship use which is a
permissible form of development in the zone. The proposal maintains the approved
place of public worship use which is an essential service for the local residents of the
area. The tower element signifies many churches and is a necessary element for this
church. A church is a day to day need/facility. The scale of the development is
consistent with a place of public worship which is permissible in the R2 low density
residential zone. The site is a large allotment with significant deep soil areas
maintained on site. The development is largely compliant with the height limit
excluding architectural roof features and the proposed tower. The tower element
does not increase the perceived scale of the development when viewed from
residences on adjoining lands.

Comment:



Concern is raised regarding the intensity of proposed use (and an increase in site population
to 280 worshippers plus 16 Deacons and 50 Sunday school children) and whether the site is
a suitable location for a development of this intensity having regard to the objectives of the
R2 Low Density Residential zone in which the site is located, and in particular the objective
“to maintain the existing low density residential character of the area”.

The proposal represents a significantly higher density of use compared to the surrounding
low density residential development and that which already occurs on site. Associated with
that density and the intensity of use are impacts that have the potential to affect the amenity
of surrounding residents including traffic generation, parking, noise and built form which are
discussed in this report.

The intensity of the use of the site as a place of worship for up to 280 worshipers will conflict
with the low density residential character of the area in which it is located.

iii) Development Standards

The following addresses the principal development standards of the LEP relevant to the
subject proposal:

DEVELOPMENT REQUIRED PROPOSED COMPLIANCE
STANDARD
Clause 4.3 — Height | 10 metres 13.5 metres No, refer to
of Buildings discussion below
Clause 4.6 — | Exceptions will be | A variation to Clause | Yes, refer to
Exceptions to | considered subject | 4.3 — Height of | discussion below.
Development to appropriate | Buildings is
Standards assessment. proposed and is

addressed below.

a) Variation to Building Height

The site is subject to a maximum building height of 10 metres as shown on the Height of
Buildings map accompanying LEP 2019. The proposed development exceeds the maximum
building height by 1.4 metres at the highest point of the main church building and 3.5 metres
for the bell tower.

Clause 4.6 of the LEP allows consent to be granted for development even though the
development contravenes a development standard imposed by the LEP. The clause aims to
provide an appropriate degree of flexibility in applying certain development standards to
achieve better outcomes for and from development.

Clause 4.6 — Exceptions to Development Standards is as follows:

(2) The objectives of this clause are as follows—
@ to provide an appropriate degree of flexibility in applying certain development
standards to particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in
particular circumstances.

(2) Development consent may, subject to this clause, be granted for development even
though the development would contravene a development standard imposed by this
or any other environmental planning instrument. However, this clause does not apply



(3)

(4)

()

(6)

(7)

(8)

to a development standard that is expressly excluded from the operation of this
clause.

Development consent must not be granted for development that contravenes a

development standard unless the consent authority has considered a written request

from the applicant that seeks to justify the contravention of the development standard

by demonstrating—

€) that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify
contravening the development standard.

Development consent must not be granted for development that contravenes a
development standard unless—
€) the consent authority is satisfied that—
0] the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(i) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development
is proposed to be carried out, and
(b) the concurrence of the Planning Secretary has been obtained.

In deciding whether to grant concurrence, the Planning Secretary must consider—

€) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and

(b) the public benefit of maintaining the development standard, and

(© any other matters required to be taken into consideration by the Planning
Secretary before granting concurrence.

Development consent must not be granted under this clause for a subdivision of land

in Zone RU1 Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry,

Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large Lot

Residential, Zone E2 Environmental Conservation, Zone E3 Environmental

Management or Zone E4 Environmental Living if—

@) the subdivision will result in 2 or more lots of less than the minimum area
specified for such lots by a development standard, or

(b) the subdivision will result in at least one lot that is less than 90% of the
minimum area specified for such a lot by a development standard.

After determining a development application made pursuant to this clause, the
consent authority must keep a record of its assessment of the factors required to be
addressed in the applicant’s written request referred to in subclause (3).

This clause does not allow development consent to be granted for development that

would contravene any of the following—

(@ a development standard for complying development,

(b) a development standard that arises, under the regulations under the Act, in
connection with a commitment set out in a BASIX certificate for a building to
which State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004 applies or for the land on which such a building is situated,

(©) clause 5.4,

(ca) clause 6.2 or 6.3,

(cb) clause 7.11.



The applicant has submitted a written Clause 4.6 Variation request to vary the building
height standard (refer to Attachment 8).

The variation request states that the proposed building height is appropriate for the following
reasons:

e The tower element is characteristic for many churches. This projecting feature above
the 10m height control helps identify the site as a ‘place of public worship’ and
without the tower the effectiveness and overall role the building plays is diminished.

e The variation has been reduced from 6.4m to 3.5m as a result of the removal of the
dome roof element.

¢ The general wall height complies with the development standard and it is the tower
element and altar wall projection that results in the non compliance with the building
height development standard.

e The tower is sited towards the middle of the site with good separation to
neighbouring properties and the streetscape.

e The site is a large corner allotment with single dwellings adjoining the western
boundary. Other remaining boundaries front local roads.

e The land has a cross fall.

e The projecting architectural roof elements could be permitted through the provisions
of Clause 5.6 architectural roof elements of the LEP but are being sought through a
comprehensive Clause 4.6 variation request.

e The roofed areas above the height control enable the designer to provide a skillion
style roof element which is compatible with the surrounding residential roof designs.

e Adequate access to sunlight to the adjoining properties is maintained.

Comment:

Assessment of the Clause 4.6 variation request has been undertaken and it is considered
that the height variation itself does not result in unreasonable or negative amenity impacts to
adjacent properties. It is accepted that the tower elements are characteristic of a place of
public worship and there are sufficient planning grounds to justify contravening the
development standard to accommodate these design features. The extent of the height
variation is demonstrated in Figure 1 below.

Figure 1: Height plane — indicated in red (Source: Tiba Architecture Group 3/11/20)

The only components of the development which exceed the 10m height control are the tower
feature, part of the roof of the main church roof and the walls behind the altar.

No evidence has been provided by the applicant with respect to whether alternative building
placement and/or compliant roof designs have been considered. Notwithstanding, it is
considered appropriate to provide an element of flexibility in applying the maximum building
height standard to accommodate a bell tower element as proposed to signify the use of the



site as a place of public worship. The non-compliances of the roof element and altar wall are
not unreasonable.

The proposed building height does not result in unreasonable amenity impacts and there are
sufficient environmental planning grounds to justify a contravention of the height control.
Therefore strict compliance with the maximum building height control is considered
unnecessary in this instance.

iv) Compliance with DCP 2012

Part D Section 7 of The Hills DCP 2012 relates to land within the Balmoral Road Release
Area. The site is located within the Balmoral Road Release Area.

The DCP does not provide specific controls which relate to places of public worship. A merit
assessment against the applicable DCP controls has therefore been undertaken to consider
the character of the proposed development in the context of the streetscape and wider
locality. Accordingly, the proposal has been assessed against the following provisions of The
Hills DCP 2012:

Part B Section 2 — Residential,

Part C Section 1 — Parking,

Part C Section 3 — Landscaping, and

Part D Section 7 — Balmoral Road Release Area.

The following addresses the controls of the DCP relevant to the subject proposal:

CONTROL | REQUIRED | PROPOSED | COMPLIANCE

PART B SECTION 2 — RESIDENTIAL

2.4 Site | Development should be | The proposed | No.

Analysis sited on the area of | development locates | Built form elements
land presenting the | built form elements on | have been placed
least topographic | the western side of the | where they will have
constraints. site, closest to adjoining | the greatest visual
Development should be | residential properties. and acoustic impacts
designed to be | The Church foyer faces | on neighbouring
consistent  with  the | the western boundary of | properties.
character of the | the site. The streetscape
streetscape. The tallest elements are | outcome, particularly

2.5 The proposed | placed on the highest | along Raymond Court

Streetscape | development should | points of the site. is unsatisfactory and

and maintain Built form presents to | not in keeping with

Character neighbourhood amenity | Arnold  Avenue  and | the residential
and appropriate | Raymond Court with a | character of the area.
residential character by | building length more than
considering where | twice that of adjoining
buildings are located on | dwellings.
neighbouring
properties.

2.14.9 Windows should be | The placement of | No.

Privacy — | placed to minimise | windows limits direct | Refer to discussion

Visual and | direct viewing between | viewing to adjoining | below.

Acoustic dwellings. dwellings.

Dwellings are to be | The church foyer has
designed to limit the | been placed immediately




CONTROL | REQUIRED PROPOSED COMPLIANCE
potential for  noise | adjacent to the adjoining
transmission to the | dwelling at 116 Arnold
living and sleeping | Avenue where patrons
areas of adjacent | entering, exiting and
existing and future | mingling will have the
developments. greatest acoustic impact.
2.14.10 50% of the required | The proposed | Yes.
Solar private open space of | development will
Access adjoining properties are | maintain 4 hours of solar
to receive direct | access to 50% of
sunlight for a minimum | adjoining private open
of 4 hours between | space.
9am and 3pm on June
21
PART C SECTION 1 — PARKING
Parking  — | 1 space per 5 seats 280 seats/patrons | No.
Place of proposed — Minimum 56 | Refer to discussion
public spaces required. below.
worship
Total: 55 parking spaces
proposed in basement.
PART C SECTION 3 — LANDSCAPING
3.1. General | Landscaping to side | Appropriate planting is | No. The landscaping
Planning and rear boundaries | proposed around the | proposed is  not
and Design | should effectively | boundaries of the site considered adequate
Controls screen the having regard to the
development. scale of the buildings.
Landscaping plans to | The landscape plans are | No
be consistent with | not consistent with the
architectural plans and | architectural plans.
engineering plans. No plan showing existing
landscaping to be
removed has been
provided
PART D SECTION 7 — BALMORAL ROAD RELEASE AREA
Building Minimum: e 85m to Arnold | No.
Setbacks e O6m to primary Avenue; Rear setback is non-
(Corner road e 4.7m to Raymond compliant.
Lots) e 4m to Court; Refer to discussion
secondary road e 7m from Brodrick | below.
e 4m rear setback Boulevard,;

(single storey)
e 6m rear setback
(two+ storeys)

e 91m to rear -
eastern boundary
of 116 Arnold
Avenue - single
storey);

e 74m to rear
(eastern
boundary of 10
Raymond Court —
two storey)

e 33m to rear -
northern




CONTROL | REQUIRED PROPOSED COMPLIANCE
boundary of 116
Arnold  Avenue.
4m required

Site Maximum 60% for two | Approximately 60% Yes
Coverage storey buildings

NOTE:

The DCP does not
include a control for a 3
storey development in
the R2 zone as this
scale of development is
not envisaged in the R2
zone.

Cut and Fill | Maximum 500mm cut | Up to 4 metres of cut | No.

and fill proposed to facilitate | Refer to discussion
basement parking. below.

Small elements of fill are
proposed under the
church building

Salinity Development Salinity report provided | Yes
applications must be | supports the application
accompanied by a
salinity assessment
report

The provisions of Section 8 of the DCP relate to building design and development of land for
buildings is all zones in the Balmoral Road Release Area. The development has therefore
been considered having regard to the objectives and controls in Section 8.

Section 8.1 of the DCP relates to dwellings. As the proposed development is located within
a low density residential area, it is not unreasonable to assess it against the objectives and
controls within this Section of the DCP, as discussed below.

a) Cut and Fill

Section 8.1.4 of the Balmoral Road Release Area DCP permits a maximum cut and fill of
500mm.

The objectives of Section 8.1.4 of the DCP control are as follows:

0] To ensure that dwellings are designed with regard to the site conditions and minimise
the impact on landform.

(i) To reduce the risk that potentially saline soils may affect dwellings.

(iii) To maintain topsoil and endemic plant species seed bank.

The applicant has provided the following justification in support of the variation:

The proposal accommodates a partial basement with excavation of approximately
4m. Existing levels are maintained outside of the building footprint. The proposal
does not significantly or excessively alter the natural topography of the site outside
the nominated building footprints and is acceptable.

The development proposes excavation up to 4,000mm (4 metres) to accommodate a single
level of basement parking under the Community Hall/Sunday School building. A full storey of



brick screening will be visible to Raymond Court below the two storey structure, presenting
as a three (3) storey structure along this frontage.

The fill and associated walls are 2.45m high at their highest proximate to the boundaries.
This height does not comply with the cut and fill control.

Surrounding development is predominantly two (2) storeys with some single storey dwellings
also present. The proposed development has not been designed having regard to the site
conditions and its surrounding context.

The proposed cut and fill is also inconsistent with the objectives of Clause 8.1.3 Building
Form and Height of the Balmoral Road Section of the DCP which seek to ensure
development is compatible with adjoining residential development and the overall
streetscape, to minimise bulk and scale, and to provide articulation in building form and
design.

b) Building Setbacks

Section 8.1.1 of Part 8 of the DCP relates building setbacks. The objectives of Section 8.1.1
are as follows:

()  To provide setbacks that complement the streetscape and protect
the privacy and sunlight to adjacent dwellings in accordance with
ESD objective 7.

(i)  To ensure that new development is sensitive to the landscape
setting, site constraints and desired future character of the street and
locality.

(i)  To ensure that the appearance of new development is of a high
visual quality and enhances the streetscape.

Notwithstanding that the basement parking level protrudes above the natural ground level in
places and results in a building height greater than a typical two (2) storey structures
characteristic of a low density residential area, (particularly along the Raymond Court
frontage) for the purposes of assessing the setbacks, the basement level has not been
considered as a storey. In this regard, it is noted that the DCP controls only anticipate a
maximum of two storeys in the low density residential area.

The site is an L-shaped corner lot with three (3) road frontages and is in a highly prominent
and visual location.

As detailed in the table above, the proposed development is generally compliant with the
DCP setback controls for dwellings, with the exception of the rear setback for part of the two
storey component of the Sunday School/community building.

Notwithstanding, the proposed development is considered to be inconsistent with the
objectives of Section 8.1.1 — Setbacks of the DCP in that it does not result in development
that complements and enhances the streetscape. Nor does the proposed development result
in development which is sensitive to the landscaping setting and constraints of the site or the
character of the area.

c) Building Form and Height

The objectives of Part 8.1.3 — Building Form and Height of the DCP control are as follows:



()  To ensure the height of dwellings is compatible with adjoining
residential development and the overall streetscape.

(i)  To minimise the impact of overshadowing, loss of privacy on
adjoining properties and open space areas.

(i)  To minimise bulk and scale of residential development.

(iv) To provide articulation in building form and design.

The scale of the proposed development is significantly bulkier that the adjoining detached
residential dwellings and the current temporary church building on site. The existing
development defines the streetscapes and character of the area. The proposed building
lengths are more than twice the length of adjacent dwellings and will dominate the
streetscapes.

The proposed development locates built form elements on the western side of the site,
closest to adjoining residential properties and the tallest elements are placed on the highest
points of the site, amplifying their visual dominance.

The alteration to the natural ground level in order to create the basement car park is
inconsistent with the low density residential character of the locale. The height of the
basement wall above the natural ground level particularly on the Raymond Court frontage of
the site is also excessive and will dominate this streetscape. The hall building will present as
three (3) storeys on that frontage as shown in Figure 2 below. This component of the
development will be visually dominating and would result in development which is out of
character with the surrounding area.

Epppmea
Figure 2: Northern elevation (Source: Tiba Architecture Group 3/11/20)

The basement wall at its northern end facing Raymond Court appears to be more than one
(1) metre above the natural ground level which is an unacceptable built form outcome in a
low density residential area. Figure 3 below shows the natural ground level in red.
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Figure 3: Eastern cross section — natural ground level in red (Source: Tiba
Architecture Group 3/11/20)

The proposed design and scale of the development is inconsistent with the surrounding low
density residential character and is not considered to be compatible with the existing
streetscapes, especially Raymond Court. The inappropriate bulk and scale is a source of
considerable public concern as evidenced in the submissions received.

d) Access and Parking

Part C Section 1 of The Hills DCP relates to parking. The overarching objectives of this
Section of the DCP are:

()  To provide guidelines aimed at improving overall traffic management
and safety.

(i)  To ensure satisfactory access, parking provisions, circulation and
goods loading and delivery facilities are provided within
developments.

(i)  To ensure the efficient flow of traffic through car parks to minimise
the potential for pedestrian and vehicle conflict.

(iv) To set out Council’s planning and engineering standards for parking
in the Shire.

(v) To encourage the use of more ecologically sustainable forms of
transport such as bicycles.

(vi) To ensure that all parking provided by development relates to the
site’s environmental conditions.

An assessment of the proposed development against Part C Section 1 of THDCP is
provided below. Whilst there are no specific provisions in the DCP in relation to traffic, this is
ineradicably linked to the scale, design and intensity of the development and the parking
associated with the development.



Traffic

The development provides for a one-way drop off zone via Arnold Avenue. The entry to the
drop off zone is located immediately adjacent to a public bus stop.

There is the potential for the proposed drop-off area entry to conflict with the operation of the
existing bus stop on Arnold Avenue and hinder bus movements as a result of vehicles
entering and exiting the site.

Furthermore, the exit driveway onto Arnold Avenue is located within a painted median on the
approach to the roundabout at the intersection of Brodrick Boulevard and Arnold Avenue.
There is the potential that vehicles exiting the drop-off driveway will impact on the safe
operation of the roundabout.

The Church currently operates a minibus. The operation of the minibus is not referred to in
any of the submitted documentation. Despite requests, the applicant has not confirmed
whether the Church proposes to continue to operate a minibus from the site and if so, how
the bus is used by the Church, including any associated management practices and amenity
impacts.

Parking

The objectives relating to car parking are detailed in Section 2.1 of this Part of the DCP.
Relevantly the objective to Section 2.1 — General Parking Requirements is:

(i)  To provide sufficient parking that is convenient for the use of
residents, employees and visitors of the development.

Table 1 of this Section of the DCP sets out Council’'s minimum parking requirements for
various uses. Pursuant to Table 1, the DCP requires a minimum of one car parking space
per 5 seats. The church can accommodate 280 people at any one time. Therefore a
minimum of 56 spaces is required. It is proposed to provide 55 car parking spaces within the
proposed basement to cater for the use. The DCP does not specify a parking provision for
the 16 deacons also will also be in attendance at the same time as the 280 worshippers.

Whilst the proposed car parking provision only fails to comply with the DCP requirement by 1
space, the applicant’s traffic consultant indicated (in the original DA documentation) that the
proposed maximum attendance of 310 people on site (280 at the Liturgy and 30 at the
Sunday school) is likely to generate a total parking demand for 155 cars and that the
balance of parking (i.e. — 100 vehicles) will occur on surrounding streets.

There is considerable public concern about the impacts of on-street parking currently being
experienced by surrounding residents as a result of the operation of the current place of
public worship on the site (which is limited to 90 worshippers). As evidenced in the
submissions received, nearby residents are concerned that these impacts will be
exacerbated under the proposed scheme notwithstanding the proposed basement car park.

A revised Traffic and Parking Impact report (dated 6 November 2020) indicated that a site
‘population’ of 280 persons would create demand for 140 car spaces (not 155 spaces as
originally stated). The revised report stated that the development will rely on on-street
parking on local residential streets.



Therefore, notwithstanding that the development is practically compliant with the minimum
parking rates specified in the DCP, the use of the site as a place of public worship already
contributes to amenity impacts for local residents as a result of on street parking.

By the applicant's own admission, the proposed population, with an anticipated site
population of 280 worshippers plus 16 deacons will result in an even higher demand for on-
street parking. Therefore, it is not unreasonable require the proposed development to
provide additional on site parking.

The submitted Traffic and Parking Impact report also fails to consider parking provision for
the minibus operated by the Church. On street parking is not considered an acceptable
solution for the mini bus.

e) Noise Management

Part B, Section 2 of The Hills DCP relates to residential development generally. This section
of the DCP contains a number of objectives and controls aimed at ensuring that the acoustic
environment of residents is protected and preserved. Ways in this can be achieved include
design considerations, construction methodology, consideration of the environment in which
the development is proposed and operational management.

An Acoustic report (dated 24 June 2020) has been submitted in support of the application.
However, the Acoustic report does not appear to have adequately considered:

o A fair and reasonable based background noise level. The night background noise
levels appear high without an explanation of the source or nature of the noise.

¢ An assessment of the ringing of the bell.
o An assessment of the use of musical instruments if they are to be used on site.

o The impacts if the stated assumption that all windows and doors will be closed during
any functions being held inside the community hall is not complied with.

¢ Noise generated from additional on-street parking (which is proposed by the Traffic
and Parking Impact report) particularly in relation to vehicle movements, starting of
engines, car door operations, and voices as patrons leave and arrive, especially late
at night.

e Activities proposed outside and in the covered court area.

e The operation of the Church’s minibus.

A request for a response to these issues was raised numerous times but no response was
provided by the applicant.

Scheduled services and activities are proposed six (6) days a week and would occur as
early as 7:30am and conclude as late as 11pm.

The proposed development is likely to have adverse acoustic impacts of the proposal on
surrounding residential uses. The cumulative impacts of up to 320 persons on site (and
associated activities with the use of the site as a place of public worship), together with
associated additional traffic movements have not been adequately assessed. Therefore, it is
not possible to determine what the impacts the proposal might have on the acoustic amenity
of the surrounding low density residential area and whether those impacts are reasonable
and consistent with the existing low density residential character.



f) Operational Details

The Operational Management Plan (OMP) provides a general overview of the proposed
activities/services and the rooms on site in which those activities will be conducted.
However, despite numerous requests for a more comprehensive OMP to be provided this
has not occurred. The submitted OMP is not sufficient to demonstrate that a facility with a
capacity of 280 worshippers will be able to operate without adverse impacts on the
surrounding residential area.

Further, the OMP is inconsistent with the Statement of Environmental Effects submitted with
the Development Application.

Insufficient detail regarding how the site will be managed and how patrons will be supervised
to minimise noise impacts as a result of worshippers congregating outside (both within and
beyond the site boundaries), have not been addressed. It is essential for the OMP to
demonstrate how identified amenity impacts will be avoided, or if not avoided, minimised.

The OMP has not demonstrated that the site has the environmental capacity to be able to
accommodate a development of the intensity proposed without adverse environmental
impacts on the surrounding area occurring.

g) Landscaping

The proposal will result in the removal of landscaping that was required to be provided as
part of the approval of DA 1002/2015/HA for the temporary place of public worship. No
attempt has been made to retain these established planting. This is contrary to Part D
section 7 — Balmoral Road Release Area DCP which requires a site to be designed to
respect site characteristics such as topography, drainage, soil, landscapes, flora, fauna,
salinity and bushfire hazard.

Insufficient landscaping to effectively screen the development in accordance with the
THDCP Part C Section 3 Landscaping has been provided. There are large amounts of hard
surface which extend to the street boundaries.

The landscape design has not been coordinated with the stormwater design. For example,
dense landscaping is proposed between the western boundary of the site (adjacent to No.
10 Raymond Court) and the 2/3 storey community hall building. Significant stormwater
drainage infrastructure is also proposed in this setback. It is not clear if landscaping to the
density and height proposed will be possible without impacting on the functioning of the
stormwater drainage infrastructure.

4, Submissions

The application was notified to surrounding properties for 14 days on two occasions. 11
submissions were received following the first notification period, and 14 submissions were
received following the second notification period. The concerns raised in the submissions
are summarised in the table below:

Issue/Objection | Comment

Appropriateness of scale/intensity in the R2 Low Density Residential Zone

Current proposal is far too big for a small The intensity of the proposed use is
residential street and more suited to an incompatible with the low density residential
industrial area which can handle (and is character of the surrounding area and the
designed for) increased in traffic/moving associated R2 zone objectives. The
vehicles, ample space for car parking, application is recommended for refusal.




Issue/Objection

Comment

vandalism and no risk of noise
disturbance etc.

Local neighbours in the area do not access
the church regularly and therefore there is no
rationale in the argument that the expansion
supports the local community. Don’t believe
the Kellyville community will benefit from
church expansion.

There is no requirement for the proposed
scale of the place of public worship to only
service the local community however it is
considered that the proposal is not
consistent with the R2 zone objectives. The
application is recommended for refusal.

The location is inappropriate for such large
development as it is residential area

for families. Local footpaths are used by kids,
individuals etc. Patrons will be

outside of local community, it brings various
risks for child safely, privacy,

vandalism & police related incidents.

The site is not considered to be a suitable
location for the proposed development.

The intensity of the proposed use is
incompatible with the low density residential
character of the surrounding area and the
associated R2 zone objectives. The places
of residence of future patrons are not a
matter of consideration under the
Environmental Planning and Assessment
Act, 1979.

The current scale of the Church is
appropriate but any enlargement is more
suitable in a commercial or industrial land use
zone.

The residents of the surrounding streets
moved to the area for its quiet and tranquil
nature and believe the church in its current
state is appropriate for the residential street.

The bulk and scale of the hall building is
considered to be incompatible with the
Raymond Court streetscape.

The intensity of the proposed use is
incompatible with the low density residential
character of the surrounding area and the
associated R2 zone objectives. The
application is recommended for refusal.

Concern is raised regarding potential uses in
the proposed communal hall. Use of the hall
will be an additional nuisance to local
residents as it will also draw additional
crowds, particularly at night time. Concerned
that this will be used as a “function hall” for
individuals outside of the church.

Function centres are a separate land use
and are prohibited in the R2 zone. The
Operational Management Plan submitted
with the application only proposes church
related uses in the hall.

A marginal increased capacity can be
justified, but increasing the numbers by three
times without any increase in the land area
cannot be justified.

The site is not considered to be a suitable
location for the proposed development.

The intensity of the proposed use is
incompatible with the low density residential
character of the surrounding area and the
associated R2 zone objectives.

Streetscape and Character

While the removal of the dome is supported,
there is still concern that the bulk and scale of
the proposed development is
disproportionate and inappropriate for the
general area.

The proposed built form is inconsistent with
the low density residential character of the
surrounding area.

The height and scale of the proposal is not in
keeping with the low-density residential
character of the area.

The proposed built form is inconsistent with
the local area. Associated amenity impacts
are detailed in this report.

The height of the roof feature and tower
exceed the control height of 10m. This is not
in keeping with the local residences which
are standard houses which have had to
follow strict Council development guidelines

A Clause 4.6 written submission has been
included with the Development Application
and are applicable for all land uses. This is
addressed in the body of the report.




Issue/Objection

Comment

in order to keep in harmony with each other
and the character of the area.

Traffic and Parking

There are already issues with car parking on
surrounding streets. The proposed
development will exacerbate this issue.

The submitted Traffic and Parking Impact
report states that the Church will result in
up to 100 cars parking on the street. This is
not considered to be an acceptable
outcome.

We have witnessed patrons illegally parking
on bus stops, pavements etc which is
blocking street view and is unsafe.

Insufficient parking for the scale and
intensity of the use can be provided on site
and the development will rely on on-street
parking. This outcome is not supported.
and is a reason for refusal for the subject
application.

Local streets are used by residents to travel
between Old and New Windsor Road and are
typically busy streets with vehicles parked on
either side. Existing traffic movements
associated with the temporary place of
worship is already problematic.

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response or
solution has not been provided.

Church users have been blocking private
driveways. The increase in numbers will only
exacerbate the issue.

Reliance on on-street parking is not
considered an acceptable outcome.
Patrons blocking private driveways are a
civil matter and any offences should be
reported to the NSW Police.

The updated traffic report justifies reliance on
on-street parking by “indicating times and
days where there were spaces vacant. This
suggests that the spaces are ‘allocated’ to
the church and then when not in use vacant.
However, the reality is that these spaces are
in front of residential homes. These

spaces may be used by residents when they
have multiple cars within the family or visitors
to their homes.”

Reliance on on-street parking is not
considered an acceptable outcome.

The proposed car park of 55 spaces has
ingress / egress from Raymond Court. The
road itself is unable to support this kind of
increase in traffic. This would lead to traffic
congestion when the place is in use.

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response/solution
has not been provided.

The proposed drop off driveway at Arnold
Avenue has the exit very close to the existing
round about. This further increases the
danger on the road due to multiple cars
entering and exiting so close to roundabout.
The traffic report provides no satisfactory
analysis demonstrating that the drop off zone
will comply with all relevant Australian
standards requirements.

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response/solution
has not been provided.

The following requests are made:

¢ Remove the pedestrian entranceway on
Arnold Avenue;

o Relocate the drop off zone to Broderick

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response/solution
has not been provided. This report




Issue/Objection

Comment

Boulevard, or alternatively locate the drop
off zone at the garbage collection area on
Raymond Court; and

e Fence the Arnold Avenue boundary to
prevent pedestrian access immediately
adjacent to their home.

recommends refusal of the application in its
current form.

The streets were not designed for the volume
of vehicles that the church will bring and this
presents safety risks for cyclists and
pedestrians.

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response/solution
has not been provided.

Implications of the additional on-street
parking will be a need to sign "no parking'
around the development.

Concerns regarding traffic and parking
management have been raised with the
applicant. An adequate response/solution
has not been provided.

Arnold Avenue is treated like a racetrack and
a speed humps are needed approaching the
intersection of Arnold and Butler with so
many children playing on the site.

Concerns regarding traffic management
have been raised with the applicant. An
adequate response/solution has not been
provided.

The cumulative impact of traffic associated
with the future shopping centre at the corner
of corner of Memorial Ave and Hector Ct. has
not been considered.

Concerns regarding traffic management
have been raised with the applicant. An
adequate response/solution has not been
provided.

Residential Amenity

The proposal will result in unreasonable
noise disturbance.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

Concerned that the site could accommodate
more than the 280 persons accounted for in
the Acoustic Report and it would be difficult to
‘police’ the number of persons attending the
site.

Concern has been raised with the applicant
as to whether adequate assessment of
associated noise impacts has been
undertaken and whether potential adverse
impacts are capable of being appropriately
managed and mitigated. An adequate
response/solution has not been provided.

The submitted Acoustic report assumes all
windows and doors will be closed during any
functions being held inside the community
hall. This is an unrealistic assumption. This is
especially true is the hall is used by non-
church groups.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

There has been no acoustic assessment of
noise from outdoor activities such as from the
covered court, church entrance, drop off
zone, pedestrian entrance from Arnold
Avenue, or landscaped play area. The
covered court in particular is a space which is
open and may include a large number of
people congregating prior to church services
or activities in the hall.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

Inadequate acoustic assessment has been
undertaken for nighttime activities including
feast days and special events that go until

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
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Comment

after midnight.

An adequate response/solution has not
been provided.

Four (4) of seven (7) nights a week finish at
10pm or later and experience has shown that
following the end of activities there is noise of
people leaving and children continuing to
play.

Night schools need to close

earlier and have noise restrictions.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

The church entry being proximate to the
neighbour’s boundary, with consequent
acoustic impacts from people entering,

leaving and talking, particularly at night.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

The proposed western setback is insufficient
to manage acoustic impacts. The Church
should be reorientated so that noise from
those gathering at the foyer/entrance is
redirected to the east.

Inconsistencies in site planning and
setbacks as required by the DCP are noted
in this report.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses.
An adequate response/solution has not
been provided.

The Acoustic report does not consider
whether musical instruments are to be used
on site.

Concern has been raised with the applicant
regarding the likely acoustic impacts of the
proposal on surrounding residential uses
and the inadequacy of the submitted
Acoustic report. An adequate
response/solution has not been provided.

The proposal will result in local vandalism.

There is no evidence to suggest that the
proposed development will result in an
increase in vandalism.

Even ‘smaller’ functions on site have resulted
in unreasonable nuisance. “A wedding which
occurred last year where the guests were
driving dangerously around the street and
doing ‘burn outs’ almost hitting a group of
children. When the church was approached
by a resident about this to assist with
managing the guests, they refused.”

The proposed use is permissible within the
R2 zone. Whilst individuals demonstrating
dangerous driving is a matter for police, the
use of surrounding streets for parking
associated with the proposed development
and the safety issues associated with this
outcome is a matter for consideration and
concern.

The proposed hours of operation start too
early and finish too late. This will
unreasonable disturb local amenity.

Concern has been raised with the applicant
regarding the likely acoustic and traffic
impacts of the proposal on surrounding
residential users. An adequate
response/solution has not been provided.

The pedestrian entry drop off zone being in
close proximity to 116 Arnold Avenue.

Concern has been raised with the applicant
regarding the traffic impacts associated with
the location of the drop off/pick up area. An
adequate response/solution has not been
provided.

The proposal does not meet the DCP
overshadowing control. There is less than
50% sunlight between 9am and noon. The
site does not achieve 50% solar access until

The submitted shadow diagrams appear to
demonstrate compliance with the DCP
requirement as discussed in this report.




Issue/Objection

Comment

approximately 1.30pm.

Other

Construction impacts from vibration arising
from machinery and excavation so close to
the property boundary.

The heavy machinery for construction caused
problems for a neighbouring house during the
construction of the temporary church.

Construction impacts are similar for any
proposed land use and would be managed
through appropriate conditions of consent
and compliance.

The proposal will result in a decrease in
property values because the area will be
seen as unsafe for families.

Property values are not a planning
consideration under Section 4.15 of the
Environmental Planning and Assessment
Act 1979.

This is a prime residential area with medium
to high end homes.

Noted.

The consultant’s report states there is no
‘signage’ on the church. But the Tower with a
crucifix is ‘signage’ in my opinion.

Sighage, as defined by the LEP Standard
Instrument is not proposed.

5. Internal Referrals

The application was referred to following sections of Council:

Environmental Health

Council’'s Environmental Health team has raised the following concerns in relation to the

proposed development:

The potential noise of people outside and the potential noise from people leaving and
entering the site from cars parked on the street due to a lack on onsite parking. This
is particularly a concern for evenings and late nights and the potential use of the

community hall.

The amended acoustic report has not specifically addressed the potential noise from
the covered court yard or the potential people and car noise of cars as a result of
vehicles being parked on the street as people leave in the late evening.

There is potential unassessed noise from people leaving the site particularly from the
community hall. The potential uses have not adequately been explained or explored.
Submissions have described noise nuisance from the inconsiderate use of cars of
attendees at a wedding and the potential for problems would only be worse once

approval has been obtained.

There is significant potential for disturbance and nuisance by the persons attending
the community hall late at night due to the unassessed and potentially uncontrollable

people noise and car or traffic noise.

The most desirable outcome would be for the application to remove the community

hall and provide more onsite parking.

While the community hall is not supported if the application is to be assessed in its
current form still more information regarding acoustics is required.




The following additional information was requested from the applicant but not
received:

e The proposed outdoor activities or activities to be undertaken in the covered
court area.

e An assessment for the activities proposed outside and in the covered court
area.

¢ Comments and assessment of on street parking which is proposed to be
associated with this development with consideration to: parking, car door,
potential voices of patrons as they leave and head to their cars and car
starting and leaving late at night.

Landscape Management

The following comments have been provided by Council’s Tree Officer:

Concerns remain in relation to the bulk and scale of the development, and the ability
to provide sufficient landscaping to effectively screen the development in accordance
with the THDCP Part C Section 3 Landscaping. There are large amounts of hard
surface which extend to the street boundaries, and un-detailed high walls and
platforms which result in negative streetscape impacts and amenity impacts on
neighbouring properties.

Furthermore, there remains a lack of tree retention as required by the DCP. There
are existing established trees planted as part of the landscaping for DA
1002/2015/HA of the site which has not been attempted to be retained as requested
by Council staff. Appropriate tree retention must be achieved to comply with the
THSC Part D section 7 — Balmoral Road Release Area development control which
requires a site to be designed to respect site characteristics such as topography,
drainage, soil, landscapes, flora, fauna, salinity and bushfire hazard.

The landscape plan proposes trees to be retained (undashed) which are within the
development footprint and not able to be retained under the current design.

The protruding basement to the western and southern setback adjacent the
neighbouring properties are not supported.

The fill and associated walls are 2.45m high at their highest in close proximity to the
boundaries. This height does not comply with THDCP Part D Section 7 - Balmoral
Road Release Area cut and fill control with which allows a maximum of 500mm fill.

The visual impact of the exposed basement remains a significant concern. Too much
reliance is put on the landscaping to effectively screen the high exposed basement
and the rest of the development beyond, especially at the approx. 2m wide pinch
points with the neighbouring boundary.

The architectural plans show a large area of basement slab which is exposed on the
western setback adjacent the community hall. The landscape plan has acknowledged
the lack of ability to plant this area by leaving these areas blank; this landscape
outcome is not supported. Due to the elevated height of this area, it would likely
require significant acoustic treatment to protect neighbouring residential properties if
it were to be a raised, usable open space area.



The proposed planting box over the high exposed basement is not supported as it
adds additional height to an already exceedingly high wall adjoining a neighbouring
property.

The location of the planter box also suggests that the area is proposed to be
trafficable which would require a balustrade. This is not an acceptable outcome.

There are stormwater impacts proposed which impact on the Tree Protection Zone
(TPZ).

Subdivision

General conditions of consent have been provided by Council’s Subdivision team. These
relate to recycled water, vehicular access and parking, minor engineering works, flood
protection, erosion and sediment control, basement car park requirements, works on
adjoining land, security bonds, water sensitive urban design, public assists, and certification
requirements.

Traffic
Council's Traffic and Roads Management team requested the applicant to investigate the
impact of the drop off zone off Arnold Avenue on the operation of the existing bus stop.

Council's Traffic Engineer has also indicated that access of the proposed drop off zone on
Arnold Avenue will be restricted to left in left out. To reinforce the left turn out only restriction,
the applicant will be required to provide an ‘All Traffic’ (Left) symbolic arrow sign (R2-14 1).

Whilst Council’'s Traffic and Roads Management team has not identified the reliance on on-
street parking as a matter of concern, it is considered that this is an indication that the site is
not a suitable location for the intensity of the use proposed.

Development Contributions

A development contribution of 1% of the total cost of works calculated in accordance with
section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and The Hills
Section 7.12 Contributions Plan will be required to be paid in the event that the application is
approved.

6. External Referrals
The application was externally referred to Sydney Water.

Sydney Water reviewed the application and requested that a condition of consent be applied
to any approval requiring approved plans be submitted to the Sydney Water online service to
determine impacts on any Sydney Water sewer or water main, stormwater drains and/or
easement, and if further requirements need to be met.

7. Conciliation Conference

In accordance with Council’'s DCP, a Conciliation Conference is required when more than 10
submissions were received during the notification period. However, a Conciliation
Conference was not held due to the ongoing concerns regarding COVID-19.

CONCLUSION

The Development Application has been assessed against the relevant heads of
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979,
The Hills Local Environmental Plan 2019 and The Hills Development Control Plan 2012 and
is considered unsatisfactory. The accompanying Clause 4.6 request for variation has been



assessed and breaches in the building height standard have been determined to be not
unreasonable based on the use of the site as a place of public worship. Notwithstanding,
refusal of the application is recommended on the grounds that the scale and intensity of the
proposed use is inconsistent with the objectives of the R2 Low Density Residential zone and
the low density residential character of the locality, and would give rise to an unreasonable
negative impact on surrounding residential amenity.

IMPACTS

This matter may have a direct financial impact upon Council's adopted budget. On 15
December 2021, the applicant filed a Class 1 Application to an appeal against the deemed
refusal of the application with the NSW Land and Environment Court which Council is
required to defend.

The Hills Future Community Strategic Plan

Whilst the use of the site for the purposes of a place of public worship is consistent with the
planning principles, vision and objectives outlined within “Hills 2026 — Looking Towards the
Future”, as the proposed development provides a facility which will support urban growth in
the surrounding area, the intensity of the development is not supportable and will result in
adverse environmental and social amenity impacts. The proposed built form does not
respect to the streetscape or the character of the locality.

Local Strategic Planning Statement

The Hills Future 2036 Local Strategic Planning Statement was made on 6 March 2020. The
proposal has been considered against the outcomes planned within the Local Planning
Strategic Planning Statement and Implementation Plan and is considered to be satisfactory.

RECOMMENDATION

That the Development Application for Removal of a Temporary Place of Worship (for up to
90 patrons) and Construction of a Permanent Place of Worship (for up to 280 patrons plus
25 Sunday School children plus 16 deacons) be refused on the following grounds:

1. The proposed development is inconsistent with the objectives of the R2 Low Density
Residential zone, especially “to maintain the existing low density residential character
of the area”.

(Section 4.15 1(a)(iii) of the NSW Environmental Planning and Assessment Act

1979).

2. The application has not adequately considered potential impacts on the local traffic
network including the safe and efficient functioning of the surrounding road network
and the operation of the bus stop at the front of the site. The development will rely
heavily on on-street parking and this will impact negatively on the amenity of the
surrounding low density residential area and the local road network. The anticipated
on-street parking will result in unreasonable safety, efficiency and amenity impacts.
(Section 4.15 1(b) of the NSW Environmental Planning and Assessment Act 1979).

3. The design and scale of the proposed development is inconsistent with the
surrounding low density residential character and is not compatible with the existing
streetscapes, particularly the Raymond Court streetscape. The site is not considered
to be a suitable location for the scale and intensity of the proposed development.
(Section 4.15 1(c) of the NSW Environmental Planning and Assessment Act 1979).

4. The development is inconsistent with the objectives of Clause 8.1.3 Building Form
and Height of the Balmoral Road Section of the DCP which seeks to ensure
development is compatible with adjoining residential development and the overall



streetscape, to minimise bulk and scale, and to provide articulation in building form
and design.

(Section 4.15 1(a)(iii) of the NSW Environmental Planning and Assessment Act
1979).

Insufficient detail has been provided with respect to the extent of excavation required
for the basement.
(Section 4.15 1(b) of the NSW Environmental Planning and Assessment Act 1979).

Insufficient detail has been provided to demonstrate that the development will not
have negative acoustic impacts on surrounding residential uses.
(Section 4.15 1(b) of the NSW Environmental Planning and Assessment Act 1979).

The development has not been designed having regard to existing site features,
including existing established landscaping. The proposed landscaping does not
provide adequate screening of the buildings.

(Section 4.15 1(c) of the NSW Environmental Planning and Assessment Act 1979).

The documentation provided with the application is inconsistent. The Operational
Management Plan is inconsistent with the Statement of Environmental Effects and
the landscape plans are inconsistent with the architectural plans and stormwater
management plans. The Operational Management Plan does not provide sufficient
detail with respect to the numbers of persons attending the site and overall
management of the place of public worship.

(Section 4.15 1(b) of the NSW Environmental Planning and Assessment Act 1979).

There is a lack of coordination between the landscape design and the stormwater
drainage design.
(Section 4.15 1(b) of the NSW Environmental Planning and Assessment Act 1979).

10. The development is not in the public interest.
(Section 4.15 1(e) of the NSW Environmental Planning and Assessment Act 1979).
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ATTACHMENT 4 - HEIGHT MAP
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ATTACHMENT 8 — CLAUSE 4.6 VARIATION
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Clause 4.6 to Height 1arkin

Proposed Place of Public Worship

B Raymond Court and 118 - 120 Amold Avenue Kellyville

CLAUSE 4.6

REQUEST FOR VARIATIONTO

CLAUSE 4.3 (2) (HEIGHT OF BUILDING)

THE HILLS LOCAL ENVIRONMENTAL PLAN
2019

8 Raymond Court &
118 — 120 Amold Ave,
KELLYVILLE

Updated June 2021
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Clause 4.6 Vanation
8 Raymond Court & 118 = 120 Arnold Ave, Kellyville

Replace temporary place of public worship with permanent
place of public worship

1.0

2.0

Introduction

This is a request o vary a development standard pursuant to the provisions of Clause 4.6 of

The Hills Local Environmantal Plan 2019 (LEP 2018), the relevant clausa baing Clause 4.3(2)

(Height of Building).

;ha relevant Haight of Building contral is a development standard for the purposes of the EP &
Act 1873,

The relevant maximum height of building control is 10.0m and the varation to the control is

3.5m as a maximum for the lowear element sighifying the church building.

The relevant Height of Building controd is a development standard for the purposes of the EP&A

Act 1979. This request to vary the height development standard considers the judgment in initial

Action Pty Lid v Woollahra Municipal Councll [2018 NSWLEC 118 (“Initial Action™) and SJD

DE2 Pty Ltd v Woollahra Council [2020] NSWLEC 1112 (SJD DB2).

The abjectives of Clause 4.6 1(a) is 1o provide an appropriate degree of flexibility in applying

cartain development standards to particular development. The intert is to achieve better

outcomes for and from development by allowing fexibility in paricular circumstances in

accordance with Clause 4.6 1(b). The variation is required for the church tower alament and

olher elemeants of the building. The lower elemenl is characteristic for many churches. The land

has a cross fall.

The site is not a State or locally listed heritage item under Scheduba 5 of CLEP 2012 It is not

Incated in a Heritage Conservation Area and is not within proximity to any locally listed

heritage items.

The plans relied upon for the clause 4.6 variation are those prepared by TIBA Architecturs

Group darted 23.6.20

Development Standard to be Varied = Height

The relevant development standard to be varied is the 10m height contral under Clause 4.3(2).
Clause 4.3 of LEP 2019 relevantly provides:

4.3

i1
()

i)
iz

Height of buildings

The objectives of this clause are as follows—

to ensure the height of bulidings is compatible with that of adjoining development and the
overall strealscaps,

To minimise the impact of cvershadowing, visual impact and loss of privacy on adicining
properdies and open Space areas.

The height of a building on any land is not fo excesad the maximum height shown for the land
on the Height of Buildings Map.

The relevant height of buildings map is identified below:

- ?-_‘."' N

i
andrewmartinJ™

L

The subject site is mapped “K* = 10m {max)

Andrew Martin Planning Pt
Town | Urban | Environmenta
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3.0

Town

MNature of Variation Sought

The variation for the tower element is 3.50m reduced from 6.40m proposed as part of the original
applicaticn with the dome roof element.

g

Figure A: Area of the building in green greater than the height control. The elements of the building
over the height are architectural type elements.

L
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w

Figure B: Purple outline represents the volume of the building that is under the height that is not
utilised as part of this proposal. The proposal offers a balance between the areas under and over

the contral so that the proposal is appropriate for the site.

The volume of the building under the control (as shown in pink) within the building footprint is much
greater than the building volume greater than the height control (shown in green).

The lowered roof and raised columns around the alter provide an architectural cutcome to the
building that requires a minor variation to the control that is more than offset by the volume of the
building well under the controls.

Iraw Martin Planning Pty Lt Page -
I"Irbﬂ- [-Illrol.-'-ﬁrt: -
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4.0 Helght = Development Standard

A ‘development standard’ iz defined in S1.4 of the Emdronmental Planning and Assessment Act
1878 "EPA Act”) to mean:

"provisions of an environmental planning instrument or the regulations in relation to the carrying out
of development, being provisions by or under which requirements are specified or sfandards are
fixed in respect of any aspect of that development, including, but without imiting the generality of
the foregoing, requirements or standards in respect of:

(a) the area, shape or frontage of any land. the dimensions of any land, buildings or works, or the
distance of any land, building or work from any specified point,

{b) the praporiion ar percentage of the area of a site which a building or wark may occLupy,

{c) the character, location, siting, bulk, scale, shape, size, height, density, design or external
appearance of a building or work,

(d) the cubic content or floor space of a building,

(&) the intensify or density of the use of any land, building or work,

(f) the provision of public access, open space, landscaped space, tree planfing or other freatment
for the conservation, protection or enhancement of the environment,

(g) the provision of facilities for the standing, movement, parking, servicing, manoeuvring, loading
or unioading of vehicles,

{h) the volume, nature and type of fraffic generated by the development,

(i) road patterns,

(i} drainage,

(k) the carrying out of earthworks,

{1} the effects of development on patterns of wind, suniight, daylight or shadows,

{m) the provision of services, facilities and amenities demanded by development,

(n) the emission of pollution and means for its prevention or control or mitigation, and

(o) such other matters as may be prescribed.”

The 10m maximum height standard is a development standard as defined under the EP&A Act 1575
5.0 Clause 4.6 of The Hills Local Environmental Plan 2019 (THLEP 2019)

The following provides a response to the relevant Clause 4.6 provisions:
Clausze 4 6(2) provides that:

(2) Development consent may, subject fo this clause, be granted for development even
though the development would contravene a development standard imposed by
this or any other environmental planning instrument. However, this clause does not
apply toadevelopment standard that is expressly exciuded from the operation of this
clause.

The HOB development standard is not expressly excluded from the operation of cl4.6 and
accordingly, consent may be granted.

Clause 4.6(3) relates to the making of a written request to justify the contravention of a
development standard and states:

(3 Development consent must not be granted for development thal contravenes a
development standard unless the consent authority has considered a wrilfen
request from the applicant that seeks to justify the contravention of the development
standard by demanstrating:

{4) that compliance with the development standard is wunreasonable or
unnecessary in the circumstances of the case, and

(5 that there are sufficient environmental planning grounds to justify
contravening the development standard. four emphasis)

The proposed development does not comply with the HOB development standard pursuant to
cld 3 of the THLEP 2019. However, strict compliance is congsidered to be unreasonable and
unnecessary in the circumstances of this case as detailed further in this wiitten request.

ndrew Martin Planning Pty Ltd Page
Town | Urban | Environmenta -
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development standard, when one way of demonstrating consistency with the objectives of a
development standard is to show a lack of adverse amenity impacts.

5JD DBE2 Pty Ltd v Woollahra Council [2020] NSWLEC 1112 (SJD DEZ2).

This appeal scught consent for the construction of a six-storey Shop top housing development at 28-
34 Cross Street Double Bay (the DA). The Court approved the proposed development, having a
height of 21.21m where the control was 14.7m — representing a maximum varation of
approximately 44% (or 6.51m) = and a floor space ratio (FSR) of 3.54:1 where the control was 2.5:1
- representing a variation of approximately 41%.

The Court drew from the decisions in Initial Action and RebelMH in the SJD DB2 judgment, and
noted that although there are a number of ways to demonstrate that compliance with a development
standard is unreasonable or unnecessary, it may be sufficient to establish only one way (at [35].) In
conzidering the clause 4.6 variation requests submitted by the Applicant, the Court considered that
they could be treated together, as the breaches they related to were fundamentally related, as where
there is greater building form with additional height, so too is there greater floor area (at [63].)

Acting Commissioner Clay makes it clear in his judgment, ‘cl 4.6 is as much a part of [an LEP] as the
clauses with development standards. Planning is not other than ordery simply because there is
reliance on cl 4.6 for an appropriate planning outcome’ (at [73]).

T.0 Clause 4.6(3)(a): Compliance with the Development Standard is Unreasonable or Unnecessary
in the Circumstances of the Case

In dealing with the "unreasonable and unnecessary” Preston CJ identifies and validates the 5 options
available to an applicant in Wehbe v Pittwater Council which can be adopted in dealing with the
unreasonable and unnecessary test under Cl. 4.6(3)(a).

Preston CJ at states as follows:

“As to the first matter required by cf 4.6(3)(a). | summarised the common ways in which an applicant
might demonstrate that compliance with a development standard is unreasonable or unnecessary
in Wehbe v Pittwater Council at [42]-[51]. Although that was said in the context of an objection under
State Emvironmental Planning Policy No 1 - Developmen! Standards fo compliance with a
development standard, the discussion is equally applicable to a written request under cf 4.6
demaonstrating that compliance with a development standard is unreasonable or unnecessary.”

Based on the above the following identifies the first method identified in Wehbe:
“Ways of establishing that compliance is unreasonable or unnecessary

42 An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause
3 of the Policy in a vanety of ways. The most commonly invoked way is to establish that compliance
with the development sfandard is unreasonable or unnecessary because the objectives of the
development standard are achieved notwithstanding non-compliance with the standard: (our
emphasis).

Clause 4.6(3){a) - UNREASONABLE AND UNNECESSARY

This clause 4.6 responds to the matters required to be demonstrated by sub-clause 4.6(3) namely:

+« that compliance with the development standard is unreasonable or unnecessary, in the
circumsiances of the case, and

« that there are sufficient environmental plamning grounds fo justify contravening the development
standard.

Having considered the above the applicant relies upon the first method demonstrating that

compliance is unreasonable and unnecessary because the objectives of the development standard
are achieved notwithstanding a variation with the standard.

ndrew Martin Planning Pty Lid Pane §
Town |Urban | Environments -_
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Sufficient emvironmental planning grounds exist to justify contravening the development standard
as detailed in Section 8.

Clause 4.6(4) provides that consent must not be granted for development that contravenes a
development standard unless:

(6 Development consent must not be granted for development that contravenes
& development standard unless:

(a) the consent authonty is satisfied that:

i}  the applicant’s written request has adequalely addressed the matlers
required fo be demonsirated by subclause (3), and

(i) the proposed development will be in the public inferest because it is
consistent with the objectives of the parficular standard and the objectives
for developrment within the zone in which the development is proposed fo
be carned out, and

(b) the concurrence of the Secretary has been oblained.

Sections below of this written request address the matters required under cl4.6(4)(a) of the LEP
2019 and cl4.6{4)(b).

Clausze 4 6(5) provides that:

(7}  In deciding whether to grant concurrence, the Secretary must consider:

fa) whether contravention of the development standard raises any
matter of significance for State or regional environmental planning, and

fb)  the public benefit of maintaining the development standard, and

fe)  any other matfers required to be taken into consideration by the Secretary
before granting concurmence.

Sections below of this written request addresses the matters required under cl4 6(5) of the LEP 2019.
Clauszes 4 6(6) and (8) are not relevant to the proposed development

Clause 4.6(7) is an administrative clause requiring the consent authority to keep a record of its
assessment under this clause after determining a development application.

6.0 Relevant Decisions

Initial Action

In the Judgment of Initial Action Ply Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (‘Initial
Action), Preston CJ indicated that cl4.6 does not directly or indirectly establish a test that a non-
compliant development should have a neutral or beneficial effect relative to a compliant
development. For example, a building that exceeds a development standard that has adverse
amenity impacts should not be assessed on the basis of whether a complying development will
have no adverse impacts. Rather, the non-compliance should be assessed with regard to whether
the impacts are reasonable in the context of achieving consistency with the objectives of the zone
and the objectives of the development standard. The relevant test is whether the environmental

planning grounds relied upon and identified in the written request are “sufficient” to justify the non-
compliance sought.

In addition, Preston CJ ruled that cl4.6 does not directly or indirectly establish a “test” that a
development which contravenes a development standard results in a "better emvironmental
planning ocutcome” relative to a development that complies with the development standard. There
iz no provision in LEP 2019 clause 4.6 that requires a development that contravenes a development
standard to achieve better cutcomes.

Furthermore, Preston CJ ruled that it is incorrect to hold that the lack of adverse amenity impacts
on adjoining properties is not a sufficient ground justifying the development contravening the

ndrew Martin Planning Pty Ltd Page 4
Town | Urben | Environmenta
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T.0

development standard, when one way of demonstrating consistancy with the objectives of a
development standard is bo show a lack of adverse amenity impacts.

SJD DBZ Pty Ltd v Woollahra Council [2020] NSWLEC 1112 (5JD DBE2).

This appeal sought consant for the construction of a six-storey Shop top housing development at 28-
34 Cross Street Double Bay (the DA). The Court approved the proposed development, having a
height of 21.21m where the control was 14.Tm — representing a maximum variation of
approximately 44% (or §.51m) — and a floor space ratio (FSR) of 3.54:1 wheme the control was 2.5:1
—represanting a variation of approximately 41%.

The Couri drew from the decisions in fnitial Aclior and RebelidH in the 50 DB2 judgment, and
noted that althowgh there are a number of ways to demonsirate thal compliance with a development
standard is unreasonable or unnecessary, it may be sufficient to establish only one way (at [35].) In
considering the clause 4.6 variation requests submitted by the Applicant, the Court considered that
they could be treated togeather, &= the breaches they related to were fundamentally related, as where
thera is greater building form with additional height, so too is there greater floor area (at [63).)

Acting Commissionear Clay makes it clear in his judgment, ‘cl 4.6 is as much a part of [an LEP] as the
clauses with development standards. Planning is mot other than ordarly simply because there is
reliance on cl 4.8 for an appropriate planning outcome' (at [73]).

Clause 4.6({3)(a): Compliance with the Development Standard is Unreasonable or Unnecessary
in the Circumstances of the Case

In dealing with the “unreasaonable and unnecessary” Preston CJ identifies and validates the 5 options
available o an applicant in Wehbe v Pittwater Council which can be adopted in dealing with the
unreasonable and unnecessary tesl under CL. 4.6(3)(a).

Preston CJ al states as follows:

“As to the first matter required by ol 4.6{3)(a). | summarised the common ways in which an applicant
might demansirate thal compliznce with & development standard is unreasonable or unnecessary
in Wishbe v Fittwater Councll at [42]-J51]. Although that was said in the confaxt of an objsction under
State Environmental Planning Policy Mo 1 — Development Sfandards fo compliance with a
development standard, the discussion is equally applicable o a wrilten request under o 4.6
demonstrating that compliance with a development sfandard is urveasonable or unnecessary.”

Based on the above the following identifies the first method identified in Wehbe:
“Ways of establishing that compliance is unreasonabile or unnecessary

42 An abjection under SEPFP 1 may be wall founded and be consistent with the aims sef out in clause
3 of the Policy in a variety of ways. The mast commaonly invaked way is fo esfablish that compiiance
with the developmenf sfandard is unreasonable or wnnecessavy because the objectives of the
development standard are achieved notwithstanding non-compliance with the sfandard. (our
amphasis).

Clause 4.6{3){a) - UNREASONABLE AND UNNECESSARY
This clause 4.6 responds to the matiers reguired o be demonstraled by sub-clause 4_6(3) namely:

= that compliance with the developmenf sfandand i wireasonable or unrecessary, in the
circumstances of the case, and

« that there are sufficient environmental planning grounds fo justify confravening the development
standard.

Having considered the abowe the applicant melies upon the first method demonstrating that
compliance is unreasonable and unnecessany because the objectives of the development standard
are achieved notwithstanding a varation with the standard.
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In dealing with the control it is necessary {o idantify the purpose of the height control and then
progress fo dealing with the consistency or otherwise with the height objectives. The first
consideration relates to overall scake of a building given that both height and FSR can detarmineg the
scale of a building relative to another building or natural featura.

The site is a larga comer allotmant with single dwellings adjoining the western boundary. Other
remaining boundaries front local roads. An 5P2 (Slormwater Management Systemn) parcel of land
axists adjacent to the northern and eastem boundaries of the site. A place of public worship is a
permissibla use within the low density residential zoning. The proposed church is compaltible with
tha residential dwellings even though it does not look the same. Whila there are elements of the bauilt
form (namaly roof elements) which excead 10 meatres in haight, as a whaole the development is largely
compliant when the wall heights are considered. The genaral wall height complies and it is the tower
alement and alter wall projection that resulls in the variation.

The projecting architectural roof elemants are coverad by the enabling provisions of clause 5.6 of the
THLEP 2015 however the projections above the 10m haight are included in this variation reguest.
The wariations sought are limited lo architectural features which are considered characteristic of a
church. The lower elemant is an intrinsic feature of a church and this type of land wse that are not
desired or required for other types of buildings parmitted within the zone. Figures A and B idantify
thea area over and under the height confrol. The roofed ameas above the haight control enable the
designer o provide a skillion style roof element. The skillion roof element is compatible with the
surrounding residential roof designs.

The site is quite substantial in size and proposes adeqguate sethacks to adjoining residential
properties and the three oad frontages. The tower is sited fowards the middle of the site with good
saparation to neighbouring properfies and the streetscape. The lowar wall feature symbolisas the
head of tha alter pracinct and is again a feature elament that symbolises the church hierarchy. Tha
twio projecting featuras are symbolic elaments relevant to a church wsa. There are ather areas of the
building footprint well under the 10m height control. The projecting elemants add visual interest and
arficulation and are well suiled to the comer position which is the reason why the land was acquired
in the first instance. The tower elemant is used in way finding on the site for small children. The
towear does not support a working church bell and therafore does not give rise lo noiss impacts.

As shown in the elevations the scale of the church is compatible with adjoining development. Tha
built form has bean appropriately sited offaring 8 sound urban design outcome notwithstanding the
height variation proposed for the elements (as shown in green Fig A) above the 10m. The proposal
maintains appropriate visual separation bebween the structures onsile and adjpoining residential
developmeants. The church has acquired a large land holding to construct the church, parking and
ancillary structures. Ample deep sail is provided around the parimeter of the building which will soften
tha appearance of the building. The proposal is supporied by a detailed landscaping plan.

The tower elemeant is a small scaled element that signifies the church and is centrally locatad on tha
site. Whilst higher than the main building it is nevertheless subservient to the main built form and
does nof increass the perceived scale of the church when viewed from the sireet or neighbouring
properties. The lower element is used in way finding and is a symbolic faature of this type of building
typology.

Further insight into the purpose of the slandard can be obtained by investigating the objectives of the
standard. The objectives in this casa include both buill form and amenity considerations with
particular regard to solar, viswal and privacy impacis. The height control requires a developmeant to
achieve a high-guality built form and provide reasonable amenity impacts. The following justification
ralates to both the built form, locational context and amenity.

fa) fo ansure the height of buwildings is compatible with that of adfaining development and the
overall sireefscape,

The praposal whilst offering an increased scale than the existing temparary church is compatible
with the height and scale envisaged for a place of public worship and is in line with the desired
future character and future urban form of the area. The site is a comer site and therefore
additional height can be justified based on urban design principles. The built form should be of
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sufficient scale to frame tha comer given the thresa streef frontages. The built form of many new
dwellings is two storeys.

Thare are bwo relatively slendar elemants of the building which excesad 10m in haight including
the tower. The fower is an infegral componeant of a place of public worship and has bean
designad with a dual function to accommodate the lift run. The design is well considerad and
ensures the built form is representative of a place of public worship but compatible with the
scale of a low densily residential zoning. The generous deep soil areas around the parimeter
of the site ensure the proposal is compatible. Other areas of the building are well below the
hiight control even with the sloping nature of the site (see area in pink in Figure B).

Planning principles establish that a building does not necessarily need o be the same in order
to be compafible (see Project Ventures Constructions v Pitbaater Council). In this regard the
bulk, scale and overall volume is compatible with surmounding streetscape. From a streatscape
perspecltiva the proposed development offers an acceplable built form that is compalible with
the likely futura built form contemplated by the THLEP and DCP, given the permissibility of the
usa. The proposed tower and alter wall projection does not reduce the ability of the primary built
form achieving the height objectives. As shown in Figure B thera is a significant volumes under
the height control not utilised by the proposal and the volume of the building greater than the
contral is not significant. The roof projection facilitates a pitched skillion roof elemant.

jb)  to minimise the impact of avershadowing, visual impact and loss of privacy on adjoining
proparfies and apan space areas.

Shadow diagrams are submitted with the DA plan set. The site has a north-south orentation.
Tha submitted diagrams demonstrate, in detail, what the changas in shadow impacis are at
various times of the day and the extent of the shadow arising from the haight variations. Given
the arieniation of the site and the location of the built form adequate access io sunlight to the
adjoining proparties is maintained. Figures C, D and E below demonstrate the additional impact
resulting from the additional height projections:

it

r'i'\} SHADOW DIAGRAMS 21 JUNE 09:00 AM
Figure C: Shadow at 9.004M
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2 SHADDW DIAGRAMS 21 JUNE 12:00 NOON
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Figure D: Shadow at 12 midday
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Figure E: Shadow at 3pm

As shown above the halched area in red daepicts the additional shadow arising from the non
compliant height which is quite limited in terms of its impact and is acceptabla in the
circumsiances.

The place of public worship is well considered and locates the built form within a large allotment
of land ensuring minimal privacy and acoustic impacts. Although a height varialion is proposed,
thier built form is well sited to ensure that the allotment retains its opennass due to the separation
between the bwo primary built form elements.  The allotment is significantly larger than what is
traditionally anticipated for a single dwelling. The lower doas not increass the parception of bulk
and scale and has no additional impact. The site would accommeodate a number of two storey
dwellings that would have solar and amenity impacis based on a 10m height st in 1.5m from
the boundary.
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Windows within the ancillary building have been located to minimise impacls on adjoining
properties. Windows along the weslern elevation are minimal, with no windows at first floor and
ome al ground floor relafing to the holy bread room. The components of the building above the
height control do not facilitate any additional amenity impacts on immediate neighbours or public
domain.

4.6{3)(b) - Sufficient Environmental Planning Grounds

(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

The variation relales to height and as such calls wpon those matbers considerad to be environmenial
planning grounds relevant to the subject matter. Justification provided for the variation applies to this
particular application and not environmental planning grounds that could apply to all lands zoned R2
kow Density Residantial.

The additional height attributable to the tower is 3.5m. The environmental planning grounds
justification for the height variation is provided as follows:

* The proposed wse of the sile as a placa of public worship is parmissible in the F2 zona. The
built form of a place of public worship is typically distinguishable by its roof and lower features
to signify the building as a landmark/feature within the streatscape. The projecting featuras
above the 10m height control help identify the site as a ‘place of public worship'.  Without the
tower the effectiveness and overall role the building plays is diminished. Motwithstanding the
dewvelopment has been sited and designed 1o respect the residential zoning and the built form
controls. The tower element has been sited centrally so as to minimise the impacts on the
sireetscape and adjoining properties yet creale a destinafion feature on the building intrinsic to
a place of public worship.

. The zane objective is satisfied and relates lo enabling other land uses thal provide facilities or
sanicas o meet the day to day needs of residants within the residential zone. The proposed
height variation significantly increases the likelihood of the strategic planning objectives being
salisfied. The parmitted uses should not thwart the objectives of the zone.

. The sile dimensions create a development site that is capable and suitable for dewalopment of
a building that has greater height for cerlain elements. The site has an area of 36125gm with a
miaximum length of 63m and & maximum width of 85m. In this regard, the site significanthy
excesds the minimum allotment size in an R2 zone. The result of the large site area is an
ability to achieve suitable setbacks to the tower element. The projecting alter element provides
visual arficulation to the fagade.

. The proposal has been designed and located to ensure development is compatible with the
surrounding streetscape and adjoining properties.

. Sufficient onsite parking for the place of public worship is accommodated within the proposad
basament parking with access from Raymaond Circuit.

In dealing with the sufficient environmental planning grounds Preston CJ in Initial Action considers
thal it is available o the applicant to also deal with the Objectives of the Act under 51.3 in order to
demonsirate that grounds axist to warrant a variation to height. Clause 1.3 of the EP and A Act 1878
relevantly provides:

“1.3 Objects of Act (cf previous s 5)
The ohjects of thiz Act are as folows:
(&) to premole the soclal and economic welfare of the communily and & better emvironmeant by

the proper managemen!, development and consenvalion of the Stafe’s natursl and ofher
FESOLRCES,
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(B) #o faciitafe scologicaly susfainable development by infegrating relewvant econowmic,
environmental and social considerafions in decision-making abouf environmental planning and
assessment,

fcl fo promote the orderdy and economic use and development of fand,

(d} #o promaote the delivery and maintenance of affordable housing,

(e} #o protect the enwironment, including the consenafion of threstened and ofher species of
native animals and plants, ecological communities and their habitats,

() fo promote the susfainable mansgement of bl and cuffural henfage (Including Abonginal
culfural hertfage),

(g} #o promafe good design and amenify of the builf enviromment,
(R} #o promate the proper construcfion and maintenance of buidings, inciuding the profection of

the heaith and safefy of fheir occupamts,

{1} to promofe the sharing of the responsibility for envinnmental planning and assessment
batween the different levels of govemment in the Sfate,

[} to provide increased opporfuniy for communily participation in emvionmental planning and
assessment. (emphasis added)

A development that complies with the landuse zoning of the site (R2 Low Density Residential)
satisfies the objectives of under S1.3 EP&A Act 1979

The plans by TIBA Architecture Group and specifically the height varation indicated on the
elevation and section plans of the DA plan set, satisfles the objectives in bold given that:

«  The development replaces the temporary place of public worship landuse with a permanenit
place of public worship, in line with Council's strategic planning objectives and the THLEP 2019.

«  The development of a place of public worship in this location provides a community service in
an accessible location.

« The additional helght of the development faclitates architectural elements which are
characteristic/intrinsic to a place of public worship. Given the large allotment and significant
road frontage, the site is well sulted to a church use where the tower element and alter wall
feature ensures visibility for community members without unduly impacting on the adjoining
residences and the stregtscape.

«  The siting of the tower element does not give rse o any adverse solar impacts and does not
increase the perceived bulk and scale of the church.

* Deep soil zones are provided around the perimater of the site where landscaped area is 42 3%.

Based on the above the consent authority can be satisfied that there are sufficlent environmental
planning grounds to warrant the variation. The propesal provides good design and amenity 1o the site
and its surounds so as to satisfy the stated objective. The area below the height standard far
exceeds the minimal area which ks above the 10m height standard.

Matwithstanding the above Preston CJ darified in Micaul and Initial Action, that sufficient
environmental planning grounds may also include demonstrating a lack of adverse amenity impacts.
I this case, these Include:

+  The proposal has an acceptable visual fit and balances the opportunities and constraints.
* Maintains reasonabile levels of solar access and amenity to neighbouring properies.

Figures C, D and E demonstrate that the helght varation has no significant impact on nelghbours or
the public domain. Shadow diagrams in Annexure 1 demonstrate that adeguate solar access s
provided to adjoining properties private open space. The shadow diagrame demonstrate that
adequate POS areas of the adjoining properties receive natural light during the day.

In summary, the HOB varation i considered to be in the public interest ghven its ability to not cause
undue adverse impacts but also because of its abliity 1o provide site specific environmental planning
grounds demonstrating that sirict compliance |s unreasonable and unnecessary in the creumstances of
this particular case.

Clause 4 6(4}alil) The proposed Development will be in the public interest because it is consistent

with the objectives of the particular standard and the objectives for development within the zone in
which the development is proposed o be carmied out.
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Consistency with the Zone Objectives

An enguiry is now made in relation to the ability of the proposal and the dentified variation, as one
departing from the HOB standard, to reasonably satisfy the stated objectives of the zone.

R2 Low Density Residential
The objectives of the R2 Low Densily Residential zone are as follows:

1 Objectives of zone

=  To provide for the housing needs of the community within a low density residential
environment.

=  To enable other land uses that provide faciliies or senices fo meeat the day to day needs of
residents.

*  To maintain the existing low density residential character of the area.

The following provides a review of the zone objectives:

= To provide for the housing needs of the community within a low density residential
environment.

The proposal maintains the approved place of public worship use which is a permissible form of
development in the zone.

= To enable other land uses that provide facilities or senices fa meeat the day to day needs of
residents.

The proposal maintains the approved place of public worship use which 5 an essential semvice for
the local residents of the area. The lower element signifies the church and is a necessary element
for this particular chureh. A church is a day to day neadfacility and therefore the objective is duly
satisfied.

= To maintain the existing low density residential character of the area.

The scale of the development is consistent with a place of public worship which ks permissible in the
R2 low density residential zone. The site ks a large allotment with deep soll areas maintained on the
site. The development is largely compliant with the height limit excluding the proposed tower and
alter wall feature. The tower elemeant does not increase the perceived scale of the development when
viewed from residences on adjoining lands. The objective is duly satisfied.

5.0 Other Matters For Consideration

Clause 4.6{4)(b) = The Concurrence of the Sacretary has been obtained

On 21 February 2018, the Secretary of the Department of Planning and Environment issued a
MNotice (‘the Notice') under ¢l. 64 of the Emdroamental Planning and Assessment Regulation 2000
{the EP&A Regulation) providing that consent authorities may assume the Secretary's concurmance
for exceplions to development standards for applications made under cld.6 of the LEP 2019.

The Council has power 1o grant development consent 1o the proposed development even though it
contravenes the HOB development standard, without obtaining or assuming the concurrence of the
Secretary by reason of £39(6) of the Land and Environment Court Act 1879 (the Court Act).
Clause 4.6(5) - Concurrence Considerations

In the event that concurrence cannol be assumed pursuant o the Motice, cld 6(5) of the LEP
provides that in deciding whether to grant concurrence, the Secretary must consider:

(al whether contravention of the development standard raises any mater of
significance for State or reglonal envirenmental planning, amd

(b} the public benefit of maintaining the development standard, and
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fc) any other matiers required to be taken into consideration by the Secretary before
granting concurrence.

The proposed contravention of the HOB development standard has been considered in light of
cld B6(5) as follows:

+  The proposed non-compliance does not raise any matter of significance for State or
regional environmental planning as it is pecullar o the design of the proposed
developmenl for this particular site. It is not directly transferrable 1o any other site in
the immediate locality, wider region or the State and the scale of the proposed
development does not tigger any requirement for a higher level of assessmeant;

+  As indicated in Section 7 and Section 8, the proposed contravention of the development
standard is considered to be in the public interest because it ks consistent with the
objectivas of the zone and the objectives of the development standard.

The proposed development contravenas the Height of Building development standard under ci4.3
of LEP 2019 and the 10m building height control under cl4 3 of the LEP 2019 is a development
standard and is not excluded from the application of cl4.6.

This written request to vary the development standard has been prepared in accordance with
cld 6(3) of the LEP and demonstrates that sirict compliance with the development standard is
unreasonable and unnecessary for the following reasons:

. MNatwithstanding the contravention of the development standard, the proposed
development ks conslstent with the redevant objectives of the development standard
pursuant to cld 3 of the LEP 2019 and |2 consistent with the relevant objectives of the
RZ zone and therefore, the proposed development is in the public interest;

. Matwithstanding the contravention of the development standard, the proposed place
of public worship will not result in adverse environmental harm in that the amenity of
neighbouring properties will be reasonably maintained and there will be no adverse
impacts on the strestscape;

In addition, this written request oullines sufficient environmental planning grounds 1o justify the
contravention of the HOB development standard including:

* The proposed use of the site as a place of public worship is permissible in the R2 zone. A
place of public worship s historically distinguished by architectural roof features and
lowers that commonly project above height controls. These projecting features help o
identify the site as a ‘place of public worship' being a permissible use in the zone. The
development has been sited and designed 1o respect the residential zoning and the built
form controls. The tower element has been located centrally to the site boundaries in order
1o minimise the impacts on the streetscape and adjoining properties.

* The use of the stz as a place of public worship i permissible In the zone. The Zone
objective relates to enabling other land uses that provide facllities or services to meet the
day to day needs of residents. The proposal satisfies the objective.

* The site dimensions creale a development site that is capable and suitable for
development of a building that has greater height than that anticipated by the 10m height
lirit. The site has an area of 3612sgm with a maximum length of 63m and a maximurm
width of 65m. In this regard, the site significantly exceeds the minimum allotment size in
an R2 zone.

» The proposal has been designed and located to account for the sites constraints ensuring
that the development s compatible with the sumounding streetscape and adjoining
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properties. There are no adversa impacts which arise from the tower element or the alter
wall projections.

Andrew Martin AMPA
Planning Consultant
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